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DECISION AND ORDER

These matters arise from Employers request for review of the denid by aU.S. Department of
Labor Certifying Officer ("CO") of dienlabor certificationfor the position of Domestic Cook. Permanent
dien labor certification is governed by section 212(a)(5)(A) of the Immigration and Nationdity Act, 8
U.S.C. § 1182(a)(5)(A), and Title 20, Part 656 of the Code of Federal Regulaions ("C.F.R.").! The

1 Unless otherwise noted, al regulations cited in this decision are in Title 20. We base our decision
on the records upon which the CO denied certification and Employers' request for review, as contained in
the respective appeal files ("Kaplan AF"; "Ablack AF"; and "Bak AF"), and any written arguments. 20 C.F.R.
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Board has considered these matters en banc to consder the method for review of gpplications involving
domestic cooks with job requirements for experience in Specific styles or types of cuisine. We hold that
cooking specidization requirements for domestic cooks are unduly redrictive within the meaning of the
regulation at section 656.21(b)(2), and therefore must be justified by business necessity. Moreover, we
hold that cooking specidization requirements for domestic cooks normaly should be andyzed under the
business necessity standard of section656.21(b)(2) prior to their considerationas afactor under the bona
fide job opportunity anadysis of section 656.20(c)(8).

STATEMENT OF THE CASES

Martin Kaplan, 2000-I NA-23

On February 20, 1997, Employer, Martin Kaplan ("Kaplan"), filed an Application for Alien
Employment Certificationseeking to fill the positionof " Cook-K osher.” (Kaplan AF 4-7). The dutieswere
liged asfollows

Plans, prepares and cook [Sic] medls, according to the principles of Kaosher cuisines and
recipes, suchas: Kosher meats, kreplach, stuffed cabbage, matzo bals. Decorates dishes
according to nature of celebration. Purchase foodstuff. Cleans kitchen and cooking
utendls. Serves Medls.

(Kaplan AF 7). Kaplan required 2 years of experience in the job offered. Id.

The CO issued aNotice of Findings ("NOF") on June 25, 1999, inwhichshe stated her intent to
deny the gpplication. (Kaplan AF 23-27). The CO firg noted that it wasunclear whether therewasabona
fide job opportunity. In this regard, the CO required Kaplan to answer severa questions, and to supply
documentation supporting those answers. (Kaplan AF 24-26). The CO next found that Employer's
requirement of two years of experience performing Kaosher style cooking was unduly restrictive. The CO
dated that "[t]he requirement that applicants have experience in a particular type of ethnic/religious food
isemployer's persond preference and not anormal job requirement.” (Kaplan AF 24). The CO noted that
the Dictionary of Occupationd Titles ("DOT") does not include particul arized experienceinthe preparing
of ethnic/rdigious foods, and thus found that Kaplan's requirement was unduly redtrictive. Kaplan was
informed that he could rebut the finding by demongtrating a business necessity for the requirement. Kaplan
was a so spedificaly requested to provide [ €] videnceto support that an applicant with 2 years of cooking
experience could not reedily adapt to aK osher syle of cooking” and "[€]videnceto show that an applicant
with no prior experiencein K osher cooking isincapable of preparing Kosher food.” (Kaplan AF 23-24).

Kaplan filed his rebuttal to the NOF on July 16, 1999. (Kaplan AF 28-65). Enployer first
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addressed a number of the CO's concerns as to whether there was a bona fide job. Asto the restrictive
requirement, Kaplan stated that hisfamily hastraditiondly eaten Kosher food, and that his household and
religion require such cooking. Further, Kaplan stated that because of his busy schedule, he could not train
someone to cook in a Kosher manner. (Kaplan AF 11).

The CO issued her Find Determinationdenying the application on August 25, 1999. (Kaplan AF
66-68). The CO found firg that Kaplan had failed to document sufficiently that a bona fide postion
existed. (Kaplan AF 67). The CO further found that Kaplan had not documented business necessity for
the retrictive requirement. Specificdly, the CO found that K aplan had not documented that someone with
two years of experience in domestic cooking could not cook Kosher style foods without speciaized
experience. (KaplanAF 66-67). Thereafter, Kaplanrequested review before the Board. (Kaplan AF 69-
73).

Glenda Ablack. 2000-1NA-117

On November 6, 1996, Employer, Glenda Ablack ("Ablack™), filed an Application for Alien
Employment Certificationfor the positionof " Cook/household/live-out.” (Ablack AF 67). The dutieswere
described asfollows:

Prepare and cook natura food dishes suchas Tofu Vegetable Rolls, Baked Faafd, Black
Bean Turnover. Mix & cook ingredients for products that are whest-free, dairy/oil/sugar
free, vegetarian. Cook products such as pumpkin filling, sweet potato filling from scratch
for usein desserts.

(Ablack AF 7). Ablack required two years of experience in thejob offered. 1d.

The CO issued a NOF on June 10, 1999. (Ablack AF 29-34). The CO firg noted that it was
unclear whether there wasabona fide job opportunity. Inthisregard, the CO required Ablack to answer
severd questions, and to supply documentation supporting those answers. (Ablack AF 30-32). The CO
aso found that the Employer's requirement of two yearsof experience performing V egetarian gyle cooking
was unduly restrictive. The CO stated that "[t]he requirement that applicants have experienceinaparticular
type of ethnic/rdigious food is employer's persond preference and not anorma job requirement.” (Ablack
AF 30). The CO noted that the DOT does not include particularized experience in the preparing of
ethnic/rdigious foods, and thus found that Ablack’s requirement was unduly restrictive. Ablack was
informed that she could rebut the findingby demongtrating a business necessity for the requirement. Ablack
was dso specificdly requested to provide " [€]videnceto support that an applicant with 2 years of cooking
experience could not reedily adapt to a Vegetarian style of cooking” and "[€]vidence to show that an
goplicant with no prior experience in Vegetarian cooking is incapable of preparing Vegetarian food."
(Ablack AF 23-24).

Ablack filed her rebuttal on July 8, 1999. (Ablack AF 35-60). Ablack firs addressed the issue of
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whether a bona fide postion existed, induding detailed records of business entertaining at home, and
evidence of a sufficient household income to pay for the cook. Asfor the redtrictive requirement, Ablack
argued that it was necessary based on her past experiences. Specificdly, she argued that "businessguests'
had complained about restaurant food and had even become sick. She aleges that "when such problem
[sc] occurred meet or fishwas the problem.” She thus argued that her household needed someone to cook
vegetarian style dishes, and that no one in her home could train them. (Ablack AF 57).

The CO issued her Find Determination denying the gpplication on August 19, 1999. (Ablack AF
61-62). The CO found that Employer had successfully rebutted the section 656.20(c)(8) citation. The CO,
however, found that Employer had falled to rebut the finding that two years of experience in vegetarian
cooking was a redrictive requirement or to prove that the requirement was a business necessty.
Specificdly, the CO noted that Ablack had "failed to submit any conclusive evidence that proves an
experienced cook, without 2 years of specialized experience in preparing Vegetarian foods, could not
performthisjob.” (Ablack AF 61). Thereafter, Ablack filedarequest for review beforethe Board. (Ablack
AF 63-81).

Adam Bak, 2000-INA-178

OnJduly 28, 1997, AdamBak ("Bak"), filed an Application for AlienEmployment Certificationfor
the pogition of "Cook, Polish Style, Household (live-out)." (Bak AF 1-5). The duties were described as
follows

Prepare & cook family-gtyle, Polishcuisne foods & meds. Serve meds. Assist the owner
of the residence in menu preparation & purchasing foodstuffs. Check foodstuffs for quaity
& quantity. Cook foodstuffs in quantities according to the number of guests& as suitable
for occason. Plan & follow sequence & time of cooking operations with med serving
hours & daly menu. Prepare gaantines, pates, preserves. Bake cakes & pastry. Set &
decorate table. Wash kitchen utensils & dishes.

(Bak AF 5). Employer required two years of experiencein the job offered. Id.

The CO issued a NOF on June 28, 1999, in which she stated her intent to deny the application.
(Bak AF 15-20). The CO firdg found that the CO's requirement of two years of experience performing
Polish syle cooking was unduly restrictive. The CO stated that "[t]he requirement that applicants have
experience in a particular type of ethnic/rdigious food isemployer's personal preference and not anorma
job requirement.” (Bak AF 19). The CO noted that the DOT does not include particularized experience
inthe preparing of ethnic/rdigious foods, and thus found that Bak's requirement was unduly restrictive. Bak
was informed that he could rebut the findingby demongtrating a business necessity for the requirement. Bak
was a so spedificaly requested to provide [ €] vidence to support that an applicant with 2 years of cooking
experience could not readily adapt to a Polishgyle of cooking" and "[€]vidence to show that an gpplicant
with no prior experience in Polish cooking isincapable of preparing Polish food.” (Bak AF 18-19). The
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CO next noted that it was unclear whether there was abona fide job opportunity. The CO then required
Bak to answer several questions, and to supply documentationsupportingthose answers. (Bak AF 15-17).

Bak filed hisrebuttal to the NOF on August 1, 1999. (Bak AF 21-36). Bak first responded to the
issue of whether a bona fide opportunity exists, mostly by undocumented assertions, but induding evidence
of asubgtantiad household income. (Bak AF 31-35). Asto the redtrictive requirement, Bak first noted that
the definition of domestic cook inthe DOT includesthe phrase "according to recipes or tastes of employer.”
DOT 305.281-010. Bak argues that it is his "unquestionable right to enjoy the foods and medls of his
liking[.]" (Bak AF 31). He dlegesthat the difference between domegtic cook and Polish domestic cook
islike tha of any other profession, such as different types of engineers. Findly, Employer Sated:

Polishcuigneis- like any other nationa or religion-based cuisine - very specific inrecipes
and ingredients. It relies onvery detailed knowledge of ingredients and traditiond recipes
and therefore, it would be highly unreasonable to assume that there are any employerswho
would be willing, ready and fully qudified to provide an applicant with on-the-job training
and ingruction.]

(Bak AF 29-30).

The CO issued her Find Determinationdenying the applicationon September 28, 1999. (Bak AF
37-38). The CO firg found that Bak had failed to adequately document that there was a bona fide
position. The CO aso found that Bak had “faled to submit any conclusive evidence in hisrebuttd that
proves an experienced cook, without the 2 years specidized experience in preparing Polish foods could
not performthisjob.” (Bak AF 37). Thereafter, Bak requested review beforetheBoard. (Bak AF 46-53).

Procedural History

On November 8, 2000, the Board issued an order detailing its intention to review the above
matters, and address the commonissuesinthesecases, en banc.? The partieswere afforded an opportunity
to submit briefs, and the Board invited the American Immigration Law Association ("AILA™) and the
American Immigration Law Foundation ("AILF") to submit an amicus curiae brief. The CO and
AILA/AILF chose to submit en banc briefs; the attorneys for the employers and diens did not.

On January 30, 2001, the CO filed a motion to strike portions of Amicus' brief in regard to
attached articlesregarding Kosher cooking. The CO arguesthat thisis additiond evidence, and, asit was
not filed with the CO on rebuttal, is outsde the record that may be reviewed by the Board. Indeed, the

2 A fourth case, Jan Lorenz, 2000-INA-144, was also included in the notice; however, Employer
and Alien through counsel requested that the appeal be withdrawn, and the Board dismissed the appeal on
March 2, 2001.
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Board's scope of review is limited to evidence devel oped before the CO. See University of Texasat San
Antonio, 1988-INA-71 (May 9, 1988); 88 656.26(b)(4), 656.27(c). Accordingly, this evidence will be
stricken from the record. We have not stricken portions of Amicus' brief that discuss Kosher cooking;
however, Amicus argument inregard to the complexity of Kasher cooking is taken inthe context that the
documents supporting the argument were not in the record before the CO, and are not part of the record
for review by this Board.

DISCUSSION

The cases before the Board involve two issues: (1) howto treat an employer'srequirement that an
gpplicant for adomestic cooking positionspecidize inaparticular yle or type of cooking under the unduly
redirictive job requirement/business necessity andyssfounding 656.21(b)(2); and, (2) how anemployer's
proffer of a household domestic cook position that includes a specidization requirement is treated under
the bona fide offer of employment andlysis under § 656.20(c)(8).

Unduly Restrictive Job Reguirements/Business Necessity

The regulations and the case law

The andlyss of whether ajob requirement is unduly restrictive is well-trodden ground. According
to theregulations.

(2) The employer shdl document that the job opportunity hasbeen and is being described
without unduly regtrictive job requirements.

(i) The job opportunity's requirements, unless adequately documented as arising from
business necessity:

(A) Shall be those normally required for the job in the United States;

(B) Shdl bethose defined for the job in the Dictionary of Occupational
Titles (D. O. T) including those for subclasses of jobs;

(C) Shdl nat include requirements for alanguage other than English.

§ 656.21(b)(2)(i). The three dements for determining whether a job requirement is unduly redtrictive are
to be read conjunctively. Information Industries, 1988-INA-82 (Feb. 9, 1989) (en banc). Accordingly,
"job requirements which do not comply withdl three subsections A, B and C, are unduly regtrictive unless
adequately documented as arisng frombusinessnecessity.” Lucky Horse Fashion, Inc., 1998-INA-182
(Aug. 22, 2000) (en banc). Wherethe DOT supports the job requirement, it is presumptively easer for
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an employer to establish the other two subsections of section 656.21(b)(2)(i); but a listing of a job
requirement in the applicable DOT definition is not necessarily determinative. See, id. (even if DOT
supportsforeign language requirement, an employer must dill establishbus ness necessity under subsection
656.21(b)(2)(i)(C)). Obvioudy, most casesinvolvingdomestic cook specidizations will focusonthe DOT
and whether a requirement is normaly required for the job in the United States, as the third requirement
that the job shdl not include requirements for alanguage other than English will only be present when the

employer is requiring fluency or familiarity with aforeign languege.
The DOT definition for domestic cooksis
305.281-010 COOK (domestic ser.)

Pansmenus and cooks medl's, in private home, according to recipesor tastes of employer:
Pedls, washes, trims, and prepares vegetables and meats for cooking. Cooks vegetables
and bakes breads and padtries. Bails, brails, fries, and roasts meats. Plans menus and
orders foodstuffs. Cleans kitchen and cooking utensils. May serve meds. May perform
seasonal cooking duties, suchas preserving and canning fruitsand vegetables, and making
jellies. May prepare fancy dishes and pastries. May prepare food for specid diets. May
work closdy with persons performing household or nurang duties. May specidize in
preparing and sarving dinner for employed, retired, or other persons and be designated
Family-Dinner Service Specidist (domestic ser.).

GOE: 05.10.08 STRENGTH: L GED: R3M2L2SVP: 6 DLU: 81

Thus, according to the DOT definition, the duties of a domestic cook include cooking of "meds, in [&]
private home, according to recipes or tastes of employer.” DOT 305.281-010 (emphasis added). In
addition, the duties may induding preparing "food for special diets. May work closgy with persons
performing household or nursing duties” 1d. (emphasis added).

Wefind that the DOT definitionof domestic cook supports the notion that cooking goecidizations
are sometimespart of the job, but we dso find that the DOT does not necessarily authorize any particular
specidization as ajob requirement.® The definition is far too generdized to provide blanket authorization
for individua cooking specidizationrequirementsfor domestic cooks. The DOT is merdy aguideine and
should be considered in context rather than smply gpplied mechanicdly. Promex Corporation, 1989-
INA-331(Sept. 12, 1990); Mr. & Mrs. Mohammad Rezk, 1989-INA-333 (Sept. 12, 1990). A jobduty

3 In her brief, the CO states that the DOT could be read as describing a worker, who with one to
two years of experience, would be "fully qualified to serve as a domestic cook who can provide meals that
meet the 'tastes of employer."' CO Brief at 27 n.8. In other words, the CO would characterize the DOT
definition as describing a domestic cook's skill level. We find that this is not a vaid interpretation of the DOT
definition, which clearly speaks to cooking to recipes or tastes as a job duty rather than merely a description
of aworker's expected level of competency.
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of cooking to the tastes or recipes of anemployer, incontext, is hardly an endorsement for chef specidities.
The DOT's references to cooking to recipesitastes/specid diets, may or may not involve mgor or minor
job dutiesin particular cases. These references are not enough to energize these duties with the inherent
force of full job requirements.

Recognitionthat specidizations may bepart of the job of adomestic cook does not end the andlys's
because the DOT does not establishwhether this particular job requirement isa duty that a cook with two
years of experience should be capable of picking up and adjusting to within a reasonable period of on the
job functioning (e.g., by consulting cooking reference books), or a mgjor eement of the job that itself
requires two years of experience (i.e., atype of cooking that requires extensive training and experience).

In addition, we observe that when a DOT definition contains job duties described in broad and
subjective terms that can then be narrowly defined by an employer in an application -- as in cooking
according to the recipes or tastes of the employer -- it is dl too easy for an employer to impose
insubstantiad or outright fraudulent specidization requirements that are tailored to the dien's qudifications
with the intent of atificdly decreasing the pool of quaified U.S. gpplicants. See generally Cable Car
Photo and Electronics, 1990-INA-141 (June 5, 1991); Advanced Digital Corporation, 1990-INA-
137 (May 21, 1991) (applying strict scrutiny where agreat potentia for fraud exists). A CO may properly
conclude that a person with two years of cooking experience might be able adapt to many cooking
specidtieswithonly aminima amount of training. Cf. Morrison Express Corp., 1991-INA-77 (Apr. 30,
1992) (no evidencethat job so complex that a competent accountant could not be taught the nuanceswith
aminima amount of orientetion training).

Thus, giventhe weak support the DOT providesfor any specific cooking specidization, the digtinct
possihbility that many cooking specidization duties would not require two years of experience in-and-of-
themsdlves for an otherwise qualified and experienced domestic cook to be able to perform within a
reasonable period of acquiring the job, and the great potentia for fraudulent or exaggerated statement of
cooking specidizations to tailor the job to the dien's qudifications, we hold that al cooking specidizations
for domestic cooks are unduly restrictive job requirementswithin the meaning of the regulations, and must
be judtified by business necessity.* By this holding, we do not meanto suggest that cooking specidizations

4 Even assuming that the DOT definition supports cooking specializations as distinct job requirements
for a domestic cook, that definition does not, standing done, provide sufficient evidence that a specialization
in any particular cuisine by a domestic cook is normal for the occupation in the United States -- the second
element to consider in determining whether a job requirement is unduly restrictive within the meaning of the
regulations. See Lucky Horse, supra. Thus, even if the DOT definition supported cooking specializations as
a distinct job requirement for a domestic cook, an employer must provide additional documentation of why
two years of experience in the specidization - as opposed to cooking generally - is norma for the
occupation in the United States to avoid a finding that the requirement is unduly restrictive. However, given
our holding that dl such specidizations fail to be supported by the DOT and are therefore unduly restrictive
within the meaning of the regulations, it is not necessary to address the customary for the occupation issue.
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for domestic cooks are somehowimproper or evenunusud. Rather, weare only holding that arequirement
of two years of experience in the pecidization is unduly redtrictive unless judtified by business necessity.

The business necessity test isstated inInformation Industries, 1988-INA-82 (Feb. 9, 1989) (en
banc). The test requires that the employer show: (1) that the job requirement bears a reasonable
relationship to the occupation in the context of the employer’s business; and (2) that the requirement is
essentia to performing, in areasonable manner, the job duties as described by the employer.

An gpplicationfor aKosher Cook requiresapreiminary andyss before gpplying the I nfor mation
Industriestest. Wetakeofficia notice® that K osher isa“ Hebrew termmeaning ‘fit,” ‘inproper condition,’
as a desgnation for ritualy pure things, especidly food permitted to be used in accordance with the
[Jewidh] dietary laws.” (The New Jewish Encyclopedia, p.275; Webster’s || New Riverside University
Dictionary, P. 669.) “Thereisno such thing as ‘kosher-style’ food. Kaosher is not a style of cooking.
Chinesefood canbe kosher if it is prepared inaccordance with Jewishlaw, and there are many fine kosher
Chinese restaurants in Philadephia and New York. Traditiond Ashkenazic Jewish foods like knishes,
bagels, blintzes, and matzahbal soup candl be non-kosher if not prepared inaccordance with JJewish law.
[Kashrut]” (Judiaism 101: Kashrut: Jewish Dietary Laws, p.1.) If the gpplication isfor a person to cook
the traditiond Ashkenazic Jewish foods and the employer does not follow the laws of Kashrut, the
gpplication is no different from one for any other kind of specific cooking specidization and should be
treated accordingly. If the gpplication isfor a person to cook following the laws of Kashrut it is rdevant
for the CO to inquire about the way in which the employer practices Kashrut® to establishthe reasonable
relationship to the occupation in the context of the employer's business [household]. If the gpplicationis
for a person to cook traditiona Jewish foods following the laws of Kashrut both components must be
established.

The second prong of I nformation Industries may oftenfocusonwhether two years of experience
inthe specidizationfor otherwise experienced cooks is required to be able to cook the specidized cuisne.
Thus, for example, it is not enough for an employer to establish that there are laws of Kashrut gpplicable
to Kosher cooking - rather, the employer must dso establishthat it takes two yearsto learnto cook under
the laws of Kashrut.” Similarly, it is not enough for an employer to etablish that the family prefers a
particular cuigne - rather, the employer mugt adso establish that it takes two yearsto learn to cook that
cuisne. Inthis respect, it must be remembered that an employer may not reject gpplicants because the
dienismore qudified. K Super KQ 1540-A.M., 1988-INA-397 (Apr. 3, 1989) (en banc); Papalera
del Plata, 1990-INA-53 (Dec. 20, 1990), aff'd (Jan. 31, 1992) (en banc) (per curiam). Thus, an

5 Wooden v. Missouri Pacific R. Co., 862 F.2d 560, 563 (5" Cir. 1989).
® E.g., Sets of dishes and utensils, where K osher foods and products are purchased, etc.

" The CO may aso inquire as to where the dien learned the laws of Kashrut and whether the
dien’sprior experience was in kasher cooking or cooking traditiona Jewish foods.
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employer seeking to take advantage of dien labor certification when employing a domestic cook cannot
demand the best cook - but only a cook who can do the job.

Application of the law to the facts of the cases

In dl three cases the CO required Employers to establish business necessity under section
656.21(b)(2) for the cooking specidizations.

In Kaplan, the NOF identified three specific points Employer had to address. These can be
summarized as a necessity to show that a cook without prior Kosher cooking experience is not capable
of preparing Kosher foods, why Employer or afamily member could not provide training; and whether the
job, as described, existed before the Alien was hired, i.e., whether prior cooks had two years of Kosher
cooking experience. Employer, in rebuttal, submitted a statement regarding his Jewish heritage and the
religious necessity of kegping Kosher. He additionally stated that due to career demands, neither he nor
his wife could train someone. Findly, a letter from a previous cook, who worked for Employer as an
independent contractor, was submitted to show that the same job existed previoudly.

The CO found that the rebuttal did not demondtrate that Kosher cooking experience was
necessary. We agree. It may wel be true that neither Employer nor his wife can take thetimeto train a
cook according to the laws of Kashrut, but the NOF also required that Employer show that such training
was necessary. Employer did not do so. Additionally, the letter from a past cook
indicates that she cooked for Employer for aperiod of three years, but contains no indication at al of her
experience prior to her hireby Employer. Employer hasfaled to show that the prior holder of the position
a so had to meet the redrictive requirement noted on the certification gpplication. Thus, wefind that the CO
properly denied certification under section 656.21(b)(2) in Kaplan.®

InBak, Employer'srebuttal consisted of the assertionthat he and hiswife are of Polish descent and
maintain the right to enjoy Polish yle cuisine. He dso contended such arequirement is within the DOT
definition, and accordingly is not redtrictive. Finaly, Employer stated that Polish cuisine requires detalled
knowledge of ingredients and traditiond recipes, and it would be unreasonable to assume that employers
would be willing to provide on-the-job traning and indruction. In Gencorp, 1987-INA-659 (Jan. 13,
1988) (en banc); the Board held that "written assertions which are reasonably specific and indicate their
sources or bases sl be considered documentation. This is not to say that a CO must accept such
assertions as credible or true; but he/she mugt consider themin making the rlevant determination and give

8 Above, we ruled that the attachments to Amicus' brief describing Kosher requirements was not
in the record before the CO and therefore is not properly before this Board for consideration. We observe,
however, that even assuming that such evidence was properly before the Board, it does not provide
substantial evidence of how long it takes to gain competence to perform domestic Kosher cooking. As the
CO noted in her motion to strike, much of the burden in producing Kosher cuisine is imposed on foodstuff
producers, not the cook. CO Motion to strike at 2.
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themthe weaight that they rationdly deserve." InCarlosUy 111, 1997-INA-304 (Mar. 3, 1999) (en banc)
and Chams, Inc., d/b/a Dunkin' Donuts, 1997-INA-40, 232 and 541 (Feb. 15, 2000)(en banc), the
Board emphasized that an employer's bare assertion without either supporting reasoning or evidenceis
generdly inauffident to carry an employer's burden of proof. Bak's rebuttal that Polish cuisine requires
detailed knowledge implies, but does not prove, that an otherwise experienced domestic cook could not
adapt to cook that type of cuisine within a reasonable period of taking the job. Without supporting
reasoning or evidence, Bak's rebutta is unsubstantiated argument and not proof. Therefore, we find that
the CO properly denied certification under section 656.21(b)(2) in Bak.

In Ablack, Employer provided very thorough documentation on the section 656.20(c)(8) issue,
and in fact convinced the CO to drop this citation. Likewise, we have no hestation in believing that
Employer is seeking a domestic cook who can prepare vegan medls, and therefore the first prong of the
business necessity test is established. Employer's rebuttd, however, did not attempt to establish why it
would take two yearsto learnto cook vegetarianor vegandishes despite being expresdy asked to address
this question by the CO in the NOF. Accordingly, we find that the CO properly denied |abor certification
under section 656.21(b)(2) in Ablack.

Bona Fide Job Opportunity

Since we have determined that none of the three employers established business necessity for the
domestic cook specidity requirement presented in their applications, it is not necessary to rule onwhether
they had provided suffident documentation to overcome the CO's raising of the issue of whether the
domestic cook position was a bona fide job opportunity under section 656.20(c)(8).° Nonetheless, we
take this opportunity to provide a darification of the andyss of cooking specidization requirements for
domestic cooks under section 656.20(c)(8), and the relationship of that analysisto section 656.21(b)(2)
unduly regtrictive job requirement/business necessity andysis.

The problem of whether the job opportunity for a domestic cook is a bona fide offer of
employment under section 656.20(c)(8) was discussed by the Board in Carlos Uy 111, 1997-INA-304
(Mar. 3, 1999) (en banc). InUy, the Board adopted a"totdity of the circumstances' test for consideration
of whether an application was based on a mis-characterization of the position - the problem being the
appearance that employers were usng the domestic cook position to have the job classified as a skilled
position, and thereforeavoid along wait for avisa, when it waslikdy inmany casesthat the employer was,
in redity, seeking a housekeeper who aso has cooking duties. When the CO considers whether a
specidization for a domestic cook is evidence relaing to the bona fides of the classfication of the job as
adomestic cook versus some other domestic service podtion, the focus is on whether the employer ismis-

% In the Finad Determination in Ablack, the CO concluded that Employer's documentation was
sufficient to establish the existence of a bona fide job opportunity. In Bak and Kaplan, however, the CO
concluded in the Final Determinations that Employer's documentation was not sufficient.
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characterizing thejob in order to avoid long waits for avisa. In contrast, when a CO questions whether a
gpecidization for adomestic cook isanunduly restrictive job requirement under section656.21(b)(2), the
focusis on whether the employer is seeking to tallor the job requirements to the dien's qudifications and
thereby artificaly reducethe pool of qudifiedU.S. gpplicants. Of course, an employer might Smultaneoudy
be attempting to both avoid the visawait and present unduly restrictive job requirements.

In Carlos Uy 111, 1997-INA-304 (Mar. 3, 1999) (en banc), Judge Huddleston's concurrence
cited the danger of section 656.20(c)(8) analyss subsuming the rest of Part 656 where a "totdity of the
circumstances' test is employed to gauge the bona fides of an employment offer. In the three cases
currently before the Board, the CO did a good job of keeping the section 656.20(c)(8) and section
656.21(b)(2) andyssseparate. We wishto emphasize, however, that a cooking specidizationrequirement
should be firgt and foremost viewed as an unduly redtrictive job requirement/business necessity issue, and
that a CO should normdly address this issue before consderation of the bona fides of the employment
offerissue. Not only does such a sequence honor the integrity of the regulatory scheme for andyzing job
requirements under section656.21(b), but it may dso help to crystdize the section 656.20(¢)(8) andyss.
If an employer is able to establishthat a cooking specidizationfor adomestic cook isjudtified by business
necessity, that fact could become a strong factor in support of the bona fides of a domestic cooking
position. If anemployer isnot able to establishthat suchaspecidizationis supported by business necessity,
however, it may not be necessary to engage in a section 656.20(c)(8) andysis -- or -- that failluremay at
least tend to suggest that Employer's job offer is not bona fide.°

ORDER

The Certifying Officer'sdenids of labor certificationinthe three above captioned cases are hereby
AFFIRMED.

For the Board:

JOHN C. HOLMES
Adminigrative Law Judge

10" This order of analysis, however, is not mandatory, as in some cases it may be more efficient for
the CO to consider the bona fide job opportunity issue first.
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